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sidered. But upon principal and such authority as there is, it is sub- 
mitted that the distinction taken in the principal case and suggested 
in the above-mentioned periodicals cannot be supported ; that it is not 
practical to draw any distinction between transportation by the owner 
for so-called "commercial" and transportation by the owner for 
so-called "non-commercial" purposes; that each is commerce in the 
constitutional sense ; that to hold so does violence neither to language 
nor to legal principle, but rather gives full effect to the "largest 
import" of the term commerce, enables Congress to regulate evils 
which would seem to fall clearly within the general purpose of the 
commerce clause, and finally, while effectuating complete justice, 
avoids the adoption of a wholly impractical and unnecessary limitation 
to a just and practical general rule. 

T. P. H. 



THE ACT OF STATE DOCTRINE APPLIED TO ACTS OF MEXICAN 
REVOLUTIONISTS 

The United States Supreme Court in two recent decisions has made 
an interesting application of the Act of State doctrine. Oetjen v. 
Central Leather Co. (1918) 38 Sup. Ct. 309; Ricaud v. American 
Metal Co. (1918) 38 Sup. Ct. 312. Both cases arose out of the acts 
of a military commander of the Constitutionalist Army in Mexico. In 
the first case personal property of a Mexican citizen had been seized 
for non-payment of a military contribution duly levied, and in the 
second case personal property claimed to have been owned by an 
American corporation had been seized on military requisition. In both 
cases, the property was sold by the military commander to an American 
citizen, who brought it into the United States, and suit for the recovery 
of the property was instituted — in the first case, by the American 
assignee of the original Mexican owner, and in the second case, by the 
alleged original American owner. The court was asked to decide upon 
the conflicting claims of title of two American citizens. 

The lower court in the first case 1 decided that by the seizure and 
sale of the military commander title passed to the defendants, on the 
ground that war existed, that the contribution was properly levied 
under the laws of war, and that a sale of an inhabitant's property, for 
failure to pay the contribution assessed against him, was valid. That 
is, the court examined the legality of the seizure and sale according to 
the rules of international law. 

The United States Supreme Court proceeded on an entirely different 
theory. It refused to examine the legality of the seizure and sale. It 



1 O'Neill and Oetjen v. Central Leather Co. (191S, Ct. Err.) 87 N. J. L. 
552, 94 Atl. 789. 
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turned its attention solely to the character of the authorities making the 
seizure and sale, and finding, in both cases, that the political depart- 
ment of our Government had since recognized, first, the de facto and 
subsequently, the de jure character of the Government on behalf of 
whose armies the seizures and sales were made, it declined to 
re-examine or sit in judgment upon the acts of a foreign government 
carried out within its own territory; and this, notwithstanding the 
fact that the property thus sold was brought into the United States 
and the conflict of title arose between two American citizens. Redress 
of grievances by reason of such acts of a foreign government, said the 
court, must be sought in the courts of that government or through 
diplomatic channels. 

A decision of the United States District Court for the District of 
California in the unreported case of Union Fertilizer Co. v. Atchison, 
Topeka and Santa Fe Railroad Co. (March, 1917) seems to have 
been at variance with these conclusions. A concession granted by Diaz 
in 191 1 to one S. to gather guano from certain islands off Lower Cali- 
fornia was cancelled in 1914 and granted to A. by a Constitutionalist 
Governor then exercising military authority in the region. A. brought 
the guano to the United States and sold it to the plaintiff, billing it 
to the plaintiff on the defendant railroad. S., the original conces- 
sionaire, demanded and obtained the guano from the railroad, claiming 
to be the true owner, and this title the defendant set up in an action 
by the plaintiff for recovery of the value of the guano. The court 
held that the Constitutionalist authorities could take private property 
only for immediate military needs, which necessity in this case was 
not shown, and that the concession of S. was a vested right which the 
Constitutionalists could not disturb. It is submitted that, however 
valid this complaint might be if advanced by the political department 
of our Government, an American court, as held in the principal cases 
by the Supreme Court, should not have passed upon the validity of the 
acts of the Constitutionalist authorities, nor assumed to examine a 
question of title to an interest in Mexican realty. 2 

The same principle which induces the courts to refrain from drawing 
into question or passing upon acts of the political department of our 



'Moreover, the decision is open to the further objection that, on common 
law principles, S. could not have brought an action for the guano in question 
against A or those claiming under him, on the ground that a disseizee cannot sue 
his disseizor or those claiming under him for the disseizor's wrongful acts with 
respect to the property or for anything taken from the land so long as the 
disseizin continues. The disseizee in such case must either first regain posses- 
sion by legal action or otherwise, and then bring his action for injury to the 
property or for the personalty removed therefrom, or recover for those injuries 
as an incident to his action to regain possession. He cannot sue the disseizor 
for the tort independently until he has come into possession. Avery v. Spiccr 
(1916) 90 Conn. 576, 581, 98 Atl. 135, and other cases there cited. 
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own government acting within its jurisdiction 3 would a fortiori exempt 
from similar examination the acts of a foreign government acting 
within its jurisdiction,* even though such acts affect the property of 
American citizens in its territory. The reason for the rule in the first 
case is based upon the inconvenience that would result from the courts 
interfering with the acts of the political department when acting 
within its jurisdiction. That reason is fortified in the case of acts 
of a foreign government by the fact that a re-examination of such 
acts in municipal courts would "imperil the amicable relations between 
governments" and by the further fact that individual recourse is not 
barred, but is merely directed to be sought in other quarters, namely, 
in the courts of the foreign country or through a diplomatic claim 
instituted on behalf of the citizen by the foreign office of his own 
government. 

This immunity from re-examination of Acts of State of a foreign 
government extends to acts of legislation 5 and executive acts, 6 but is 
predicated upon their operation having been confined within the proper 
limits of the jurisdiction of that government. 7 Still, while it would be 
impossible to justify acts committed under authority of State A. in 
State B. contrary to the laws of State B., judicial cognizance of such 
acts in State B. can be taken collaterally only, and only so far as they 
affect private rights, and not directly, when they involve an assump- 
tion of jurisdiction over State A. or its property. Convenience and 



'In the field of foreign relations, see Foster v, Neilson (1829, U. S.) 2 Pet 
253, 307; Williams v. Suffolk Ins. Co. (1839, U. S.) 13 Pet. 415, 420; In re 
Cooper (1891) 143 U. S. 472, 499; 12 Sup. Ct. 453. In England see West 
Rand Central Gold Mining Co. v. The King [1905] 2 K. B. 391. 

'Underhill v. Hernandez (1897) 168 U. S. 250, 253; 18 Sup. Ct. 83; American 
Banana Co. v. United Fruit Co. (1909) 213 U. S. 347, 359; 29 Sup. Ct. 511. 

'Carr v. Fracis Times & Co. (H. of L.) [1002] A. C. 176, 180. No such 
immunity from re-examination extends to the legislation of one state in the 
courts of another state of the United States, nowithstanding the "full faith and 
credit" requirement of the Constitution for the "public acts" of sister states. 
Of course, this matter is independent of the question of enforcement of a foreign 
statute, which is not required by international or interstate law. See articles 
by Judge J. K. Beach in (1918) 27 Yale Law Journal, 656, and by Henry 
Schofield in (1908) 3 III. L. Rev. 65. 

'American Banana Co. v. United Fruit Co., supra. 

7 See Dobree v. Napier (1836, Eng. C. P.) 2 Bing. N. C. 781 (acts on the high 
sea under authority of Queen of Portugal, when not in violation of international 
law, held not justiciable in English courts). In Reg. v. Lesley (i860) 29 L. J. 
M. C. 97, an act done under the authority of a foreign state (Chile) on the 
high seas by an English vessel, contrary to English law, did not escape judicial 
condemnation in England, because Chilean law had no extraterritorial effect on 
an English ship outside Chilean waters. See also Vavasseur v. Krupp (1878, 
C. A.) 9 Ch. D. 359, where it was said that infringement of a patent in 
England could not be justified by alleging that it was done under authority of a 
foreign sovereign. 
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comity among nations operate to exempt foreign sovereigns and their 
property from the jurisdiction of municipal courts. 8 

An exception to the general rule that the legality of the acts of a 
foreign government (apart from those committed within the territory 
of the forum contrary to local law) will not be examined in judicial 
proceedings, is to be noted in the case of prize captures made under 
authority of a foreign state but in violation of the neutrality of the 
state into which the prize is brought. As was said by Justice Story in 
The Santissima Trinidad:" 

"In each case, . . . the illegality of the capture is the same ; in each, 
the duty of the neutral is equally strong to assert its own rights, and 
to preserve its own good faith, and to take from the wrongdoer the 
property he has unjustly acquired, and reinstate the other party in his 
title and possession which have been tortiously divested." 10 

When we come to the judgments of foreign courts, however, we find 
that recognition of such judgments is not treated as obligatory but is 
based on the doctrine of comity and is qualified by the universal rule 
that the court rendering the judgment shall have had jurisdiction in 
the international sense. 11 

Had the plaintiffs in the instant cases been able to proceed in tort in 
this country against the individuals who committed the alleged wrong, 
they would still have had to show that the act was unlawful in the 
place where committed, i. e., Mexico, 12 even if the defendants could not 
have pleaded the Act of State to escape personal liability. 13 

Although the acts of seizure by the military commanders were com- 
mitted before their revolution became successful, their acts from the 
beginning of the revolution are considered as those of the government 

8 Vavasseur v. Krupp, supra. In The Parlement Beige (1880, C. A.) 5 P. D. 
197, the Court of Appeal held that when a foreign sovereign claims property 
as the public property of his state, that declaration cannot be inquired into. 

" (1822, U. S.) 7 Wheat. 283, 351. 

"See also The Estrella (181 9, U. S.) 4 Wheat. 298, 308; The Steamship 
Appam (1917) 243 U. S. 124, 154; 37 Sup. Ct. 337, 342. 

"So in Rose v. Hitnely (1808, U. S.) 4 Cranch. 241, the Supreme Court dis- 
regarded the judgment of a San Domingan court, because founded on a jurisdic- 
tion acquired by seizure of an American vessel in the open sea. A sale made 
under that judgment was held insufficient to divest the title of the American 
owner. Had the court had jurisdiction, the judgment of condemnation would 
have been regarded as conclusive on all the world. See paper of Mr. Justice 
Kennedy, To what extent should judicial action by courts of a foreign nation be 
recognized? in (1904) Official Report of the Universal Congress of Lawyers and 
Jurists, St. Louis, 1905, p. 186. 

" Slater v. Mexican National R. R. Co. (1904) 194 U. S. 120, 126; 24 Sup. Ct 
581, 583- American Banana Co. v. United Fruit Co., supra. Phillips v. Eyre 
(1S70, Ex. Ch.) L. R. 6 Q. B. 1, 28; Carr v. Fracis Times & Co. (H. of L.) 
[1902] A. C. 176, 180. 

u They could, of course, have successfully made this defense. See Underhill 
v. Hernandez, supra. 
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ultimately created through their efforts, on the theory that the revolu- 
tion represented ah initio a changing national will, crystallizing in the 
final successful result. 14 

The Department of State, of course, may diplomatically contest the 
validity or legality of the acts of the Carranza commanders and assert 
the liability of Mexico for any acts deemed to have been unlawful 
according to Mexican or international law. With respect to the claim 
of plaintiff Oetjen, it will be recalled that he derived it, with his alleged 
title, by assignment from a Mexican citizen. His claim, therefore, 
would seem to be barred by the rule that the "right" of governmental 
interposition cannot be created by the assignment of a claim by a 
foreigner to a citizen and that the Department of State will not espouse 
a "nationalized" claim which came into American hands after it had 
accrued. 18 This rule would not, of course, affect the claim of the 
American Metal Co., which appears to have had title to the property at 
the time it was requisitioned. The receipt of General Pereyra should 
be presented to the Mexican authorities in Mexico. 1 * On the merits, 
from the meager evidence disclosed by the opinions of the Supreme 
Court, it would seem that the contribution in the Oetjen case and the 
requisition in Ricaud v. The American Co. were properly levied accord- 
ing to the rules of international law. 

E. M. B. 



THE RELATION OF THE LAW OF THE D0MICIL TO THE CAPACITY OF A 
MARRIED WOMAN TO MAKE A PERSONAL CONTRACT 

Louisiana abides by the rule that a married woman's capacity 1 to 

"Williams v. Bruffy (1878) 96 U. S. 176; Bolivar Railway Co. (Gt. Brit.) v. 
Venezuela, Feb. 17, 1903, Ralston's Venezuelan Arbitrations, 388, 394. 

" 6 Moore, Digest of International Law, 982 ; Borchard, Diplomatic Protection 
of Citizens Abroad, 661. The rule has frequently been enforced by international 
commissions. Borchard, op. cit. 662, note 2. 

"Under the treaty of 1831 with Mexico, this requisition might have been 
regarded by the United States as a forced loan, from which American citizens 
were deemed to be exempt. Mr. Fish, Secretary of State, to Mr. Foster, Aug. 
15, 1873, 6 Moore, Digest of Int. Law, 916. The United States-Mexican com- 
missions of 1839, 1849 (domestic) and 1868 (until Thornton became umpire), 
considered forced loans illegal, and made awards in favor of the claimants. 
Thornton held them to be legal, provided they were equally distributed amongst 
all the inhabitants, without discrimination. See Borchard, op. cit. 269-270. 
But this treaty was abrogated by notice from Mexico in 1881. 

1 It is as well to attempt definition before proceeding. "Capacity" is used in 
this comment to mean the sum of personal qualifications to which the law 
attaches power to make a normal contract — one not void for illegality, etc. Or, 
to illustrate without defining, when a given person cannot make a contract which 
an ordinary person could, capacity is involved. Married women at common 
law present the striking example. And such partial survivals of their old dis- 
abilities as the law may have left, though perhaps not strictly within the above 



